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• You have a process – EF/EFA/EFB

• Cannot just take books off library shelve.

• Have more leeway with curricular materials

Library Book Challenges

-Not a New Issue-

sexually explicit
graphic novels

Library Book Challenges

-LGBTQ+-
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How’d they get on the 
shelves to begin with?
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Reading 
SCOTUS

Reading 
Censorship

Supreme Court has held that the 
Constitution requires a procedure 
designed to critically examine all 
challenged expression before it can 
be suppressed.

Bantam Books, Inc. v. Sullivan, 372 
U.S. 58 (1963)

“Speech that is neither obscene as to youths nor subject to some other 
legitimate proscription cannot be suppressed solely to protect the young 
from ideas or images that a legislative body thinks unsuitable for them. In 
most circumstances, the values protected by the First Amendment are no less 
applicable when government seeks to control the flow of information to 
minors.” 

Erznoznik v. City of Jacksonville, 422 U.S. 205 (1975)

Info to minors…



5

Determination must be made by reference to the entire population of minors—
including the oldest minors. Some lower courts have upheld restrictions on 
displays only if the restrictions did not prohibit the display of materials that 
would be appropriate for older minors.

Am. Booksellers Assn. v. Virginia, 882 F.2d 125 (4th Cir. 1989)

Am. Booksellers Assn. v. Webb, 919 F.2d 1493 (11th Cir. 1990)

Harmful to minors

“[S]tudents do not shed their constitutional rights to 
freedom of speech or expression at the schoolhouse 
gate.”

“In our system, students may not be regarded as 
closed-circuit recipients of only that which the State 
chooses to communicate.”

Tinker v. Des Moines School Dist., 393 
U.S.503 (1969) (emphasis added).
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Pico
Decision School board attempted to remove books from a 

school library. The school board’s action did not 
restrict minors’ own expression, but the Supreme 
Court rejected the removal because “the right to 
receive ideas is a necessary predicate to the 
recipient’s meaningful exercise of his own rights of 
speech, press, and political freedom” and made clear 
that “students too are beneficiaries of this principle.”

Board of Education v. Pico, 457 U.S. 853, 867-68 (1982)

Policy EFB (LEGAL):

• The School Library Programs: 
Standards and Guidelines for Texas 
are adopted by the Texas State 
Library and Archives Commission. 
The standards and guidelines are 
applicable to local Texas school 
districts.  13 TAC 4.1

• A school district shall consider the 
standards in developing, 
implementing, or expanding library 
services.  Education Code § 33.021 
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Vision: Texas school libraries are essential 
interactive collaborative learning environments, 
ever evolving to provide equitable physical and 
virtual access to ideas, information, and learning 
tools for the entire school community.

Mission: maintain a professionally developed 
collection of print and digital materials and assist 
learners in locating resources that match their 
academic and personal interests. 

• The school library program includes a carefully 
curated collection of current materials in a variety of 
formats, including curation of open educational 
resources (OER) that are uniquely suited to support 
inquiry learning and the needs and interests of all 
users.

• The school library program offers opportunities for 
learners to explore real world problems by interacting 
with relevant information in a variety of formats. 

• The library encourages students to read a variety of 
literature for information and pleasure.
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• Library materials reflect diversity, student choice for 
leisure reading, and reading for information as well as 
the needs of the curriculum and the state standards 
(emphasis added).

• The library program actively provides an equitable, 
diverse, and open collection of digital and print 
resources, …, which support the academic and 
personal needs of students (emphasis added).

Collection 
Development Policy

“Students have a wide range of 
ability, maturity, and backgrounds, 
and not all materials will appeal 
to, or be appropriate for, all 
students.”

“Present multiple viewpoints 
related to controversial issues to 
foster critical thinking skills, and 
encourage discussion based on 
rational analysis.”

-- TSLAC Guidelines for School 
Library Collection Development



9

School officials … have greater discretion in the classroom 
and in the context of planned school events. 

Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 267 (1988)

“[P]erfectly appropriate for the school to disassociate itself to 
make the point to the pupils that vulgar speech and lewd 
conduct is wholly inconsistent with the ‘fundamental values’ 
of public school education.”

Bethel Sch. Dist No. 403 v. Fraser, 478 U.S. 675 (1986)

“[T]the key inquiry in a book removal case is the 
school officials’ substantial motivation in arriving at 
the removal decision.”

Campbell v. St. Tammany Parish Sch. Bd., 64 F.3d 184 
(5th Cir. 1993)
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School Board's decision to remove the Book must 
withstand greater scrutiny within the context of the 
First Amendment than would a decision involving a 
curricular matter. 

Campbell v. St. Tammany Parish Sch. Bd., 64 F.3d 184 
(5th Cir. 1993) (emphasis added)

“[I]n light of the special role of the school library as a 
place where students may freely and voluntarily 
explore diverse topics, the school board’s non-
curricular decision to remove a book well after it had 
been placed in the public school libraries evokes the 
question whether that action might not be an 
unconstitutional attempt to ‘strangle the free mind at 
its source’.” 

Campbell v. St. Tammany Parish Sch. Bd., 64 F.3d 184 
(5th Cir. 1993) (emphasis added)
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Removal of a library book is 
unconstitutional where a “substantial 
motivation” behind the library removal 
was the officials’ disagreement with the 
views expressed in the book.

Case v. Unified Sch. Dist. No. 233, 
908 F. Supp. 864 (D. Kan. 1995).

The removal of books from open shelves, rather than an 
outright removal from the library, also raises First 
Amendment concerns.  Harry Potter series was removed 
from the open shelves of a school library and available 
only with parental permission. The court held that the 
minor’s rights were violated by the removal of the books 
from the open shelves because the books were 
“stigmatized.”

Counts v. Cedarville Sch. Dist., 
295 F. Supp. 2d 996 (W.D. Ark. 2003).
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School officials have significant latitude if the 
removal is based objectively on a finding that 
the material is “educationally unsuitable” 
rather than on an official’s subjective 
disagreement with or disapproval of the 
content. 

The determination of whether material is 
“educationally unsuitable” is a fact-based
inquiry that will generally require the 
testimony of educational experts.

Pico, 457 U.S. at 871.

“In matters pertaining to the curriculum, 
educators have been accorded greater control 
over expression than they may enjoy in other 
spheres of activity.” But the court noted that 
the challenged books remained in the library.

Virgil v. Sch. Bd. of Columbia Cnty, 862 F.3d 
1517 (11th Cir. 1989)
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Sund v. City of Wichita Falls, 
121 F.Supp.2d 530 (N.D. Tex. 
2000) – Gay Themes

City council resolution gave library card holders the right to 
censor children's books by having books removed from 
children's area of library to adult section. 

(1) resolution violated patrons' First Amendment rights to 
receive information; 

(2) public library was a “limited public forum”; 

(3) resolution was an improper delegation of governmental 
authority to private citizens under Texas law; and 

(4) patrons' First  Amendment right to receive information 
would be irreparably injured if denied permanent 
injunction.
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❖ First Amendment Cases:  the facts matter

❖ The reason for removal must withstand First Amendment scrutiny

❖ Cannot eliminate whole category of topics

❖ Cannot remove simply because school officials disagree with the views

❖ Can move/remove books if they are educationally unsuitable

❖ Can remove if they are “harmful materials” or “obscene” as defined in the 
Texas Penal Code

www.edlaw.com  |  (800) 488-9045

The information in this handout was prepared by Eichelbaum 
Wardell Hansen Powell & Muñoz, P.C. It is intended to be used for 
general information only and is not to be considered specific 
legal advice. If special legal advice is sought, consult an attorney.


