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Dennis J. Eichelbaum

• Will the Supreme Court uphold same sex marriage?

• Will the Supreme Court uphold that employers cannot fire 
someone for being gay?

• Will the Supreme Court uphold that states cannot make 
homosexuality a crime?
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• Historical analysis

• Do we go back 5 years? 25 years? 50 years? 100 years? 200 
years? More?

“History” is never a legal test. History is only a justification.

• Melinda Abbt was a firefighter for the Houston Fire 
Department

• In 2008, her coworker, junior Captain of the station 
Barrientes, somehow received an intimate, nude video Abbt
made privately for her husband from Abbt’s personal 
laptop*

• Barrientes forwarded the video to District Chief Elliott, who 
watched the video multiple times over the years and told 
nobody of its existence 
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• On May 18, 2017, Elliott confessed to Abbt’s husband 
that he had seen the nude video of Abbt

• Abbt was later diagnosed with PTSD, took six months 
of unpaid FMLA leave, and eventually medically 
separated from the City and her employment ended in 
February 2019.

• Abbt sued for sexual harassment and retaliation.

• The Court noted that the unwelcome harassment applied to 
multiple acts by Barrientes and Elliott: First, by stealing the 
video. And second for viewing the video repeatedly without 
Abbt’s permission (which viewing was proven to have 
happened at work)

• Looking to “all the circumstances (citation omitted), a 
reasonable person could consider the repeated viewing of her 
intimate, nude video by her coworkers to be sufficiently 
severe to constitute sexual harassment.”
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• The Fifth Circuit, “decline[d] to hold as a matter of law that a person must 
contemporaneously experience harassment for it to be actionable under 
Title VII.”

• “[T]he actual viewing of that video was a necessary prerequisite to Abbt
learning of those viewings and suffering harm.”

• “[T]he pain the harassment caused is logically justas real and viscerally 
felt whether Abbt learned of the actions immediately (by, say, walking in 
on a viewing), days later, or decade later.”

• The 5th Circuit ruled for the City on the retaliation claim.

• Charter Day School (CDS), a public charter school in North 
Carolina, requires female students to wear skirts to school based 
on the view that girls are “fragile vessels” deserving of “gentle” 
treatment by boys (the skirts requirement)

• The plaintiffs argued that this sex-based classification grounded 
on gender stereotypes violates the Equal Protection Clause of 
the 14th Amendment, and subjects them to discrimination and 
denial of the full benefits of their education in violation 
of Title IX
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• The Court found, “CDS operates a “public” school, under authority conferred 
by the North Carolina legislature and funded with public dollars, functioning 
as a component unit in furtherance of the state's constitutional obligation to 
provide free, universal elementary and secondary education to its residents.”

• CDS implemented its dress code, including the skirts requirement, as a central 
component of the public school's educational philosophy, pedagogical 
priorities, and mission of providing a “traditional school with a traditional 
curriculum, traditional manners[,] and traditional respect.” By CDS' own 
admission, the skirts requirement directly impacts the school's core 
educational function and, thus, directly impacts the constitutional 
responsibility that North Carolina has delegated to CDS.

• “[W]e will reject sex-based classifications that “appear to rest 
on nothing more than conventional notions about the proper 
station in society for males and females.””

• “CDS cannot justify the skirts requirement based on the 
allegedly “comparable burdens” imposed by other portions of 
the dress code that are applicable only to male students.”

• “Here, the skirts requirement blatantly perpetuates harmful 
gender stereotypes as part of the public education provided 
to North Carolina's young residents.”
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• “Based on the plain language and structure of the statute, we conclude that 
Title IX unambiguously encompasses sex-based dress codes promulgated by 
covered entities.”

• “If Congress had intended to exclude sex-based dress codes from the broad 
reach of Title IX, Congress would have designated such policies along with 
the other enumerated exceptions.”

• “For purposes of a claim of discrimination under Title IX, the plaintiffs are 
treated “worse” than similarly situated male students if the plaintiffs are 
harmed by the requirement that only girls must wear skirts, when boys may 
wear shorts or pants. Because the district court has not considered this 
question, we remand the Title IX claim for the district court to evaluate 
the merits of that claim in the first instance.”

• Plaintiff was hazed and sexually harassed by older boys on the 
baseball team

• Pls’ allege that the head coach knew that there was a long-term 
and ongoing environment of harassment and sexual assault, that 
he had the authority to take corrective measures and he failed to, 
and that the superintendent and assistant sup knew of the 
behavior.

• The District’s second 12(b)(6) motion was denied because on it’s 
face the Plaintiffs have made a plausible claim of Title IX 
discrimination [was there deliberate indifference?]
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We have a nominee!

• Texas sued the EEOC, HHS, Merrick Garland, and others stating 
that the June 15 and March 2 Guidances regarding LGBTQ 
employees should be deemed unlawful, vacated, and asked the 
court to enjoin Texas in enforcement or implementation of the 
guidance.

• The Court held that the non-discrimination holding in Bostock 
should only apply to homosexuality and transgender status, but 
does not extend to correlated conduct
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• “Plaintiff deduces that “being” means attraction (homosexual) and 
identification (transgender) expressly referenced in Justice Gorsuch’s 
majority opinion – but not necessarily all associated actions, which 
remain subject to case-by-case Title VII analysis.” [Emphasis added]

• The Court found that the June 15 Guidance is still acceptable, but that the 
March 2 Guidance is arbitrary and capricious 

• The Court found that the EEOC violated Title VII and the APA by issuing 
these guidances because they are substantive, legislative rules

In summary, one cannot be discriminated against for being gay, but can be for acting gay.
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3d 4th 5th 6th 7th 9th 11th

May use 
bathroom 
consistent with 
gender identity

May use 
bathroom 
consistent with 
gender identity

No caselaw May use 
bathroom 
consistent with 
gender identity

Transgender 
students may 
bring claims of 
sex 
discrimination 
under Title IX

May use 
bathroom, 
locker room, 
and showers 
consistent with 
gender identity

May use 
bathroom 
consistent with 
gender identity

Doe by & through 
Doe v. Boyertown 
Area Sch. Dist., 897 
F.3d 518, 538 (3d Cir. 
2018)

Grimm v. Gloucester 
County Sch. Bd., 
972 F.3d 586 (4th 
Cir. 2020), as 
amended (Aug. 28, 
2020)
*SCOTUS declined 
to hear

Dodds v. United 
States Dep't of 
Educ., 845 F.3d 217, 
221 (6th Cir. 2016)

Whitaker by 
Whitaker v. 
Kenosha Unified 
Sch. Dist. No. 1 Bd. 
of Educ., 858 F.3d 
1034, 1055 (7th Cir. 
2017)

Parents for Privacy 
v. Barr, 949 F.3d 
1210, 1217–18 (9th 
Cir. 2020), cert. 
denied, 20-62, 2020 
WL 7132263 (U.S. 
Dec. 7, 2020)

Adams by & 
through Kasper v. 
Sch. Bd. of St. Johns 
County, 3 F.4th 1299 
(11th Cir. 2021)
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• Gerald Bostock, a gay man, worked for Clayton County Georgia’s child 
welfare services. When he joined a gay recreational softball league he was 
fired from the department for “conduct unbecoming of its employees.”

• The Court ruled that an employer who fires an individual employee merely 
for being gay or transgender violates Title VII of the Civil Rights Act of 
1964.

• Discrimination on the basis of homosexuality or transgender status 
requires an employer to intentionally treat employees differently because 
of their sex—the very practice Title VII prohibits in all manifestations.

• Hired by BCSC in August 2014 to serve as a Music and Orchestra 
Teacher at BHS. 

• BCSC implemented a policy (“Name Policy”) for all their teachers to 
address transgender students with their chosen names and pronouns

• Mr. Kluge and three other teachers requested meeting with the 
Principal, during which they presented a signed letter expressing 
their religious objections to transgenderism and other information 
supporting their position that BHS should not "promote 
transgenderism."
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• Kluge identifies as a Christian and is an elder of Clearnote
Church, which is part of the Evangel Presbytery.  

• Serves as head of the youth group ministries, head of the 
Owana Program (a discipleship program for children), and a 
worship group leader.  

• the Principal gave Mr. Kluge three options: (1) comply with the 
Name Policy; (2) resign; or (3) be suspended pending 
termination

1. Whether District was required to offer other 

accommodations?

2. Whether Kluge’s religious beliefs were sincerely held in light 

of his occasional use of honorifics for cisgender students and 

use of preferred names at an EOY honors banquet?

3. Whether the last-names-only accommodation was an undue 

hardship on the district?
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1. Whether District was required to offer other 

accommodations

Court: The court ruled that BCSC’s failure to propose an 

alternative accommodation, or to engage in further discussions 

regarding a potential accommodation, did not violate Title VII.  

“Title VII merely requires an employer to ‘show, as a matter of 

law, that any and all accommodations would have imposed 

an undue hardship.’” 

2. Whether Kluge’s religious beliefs were sincerely held in light of
his occasional use of honorifics for cisgender students and use 
of preferred names at an EOY honors banquet

Court:  Perfection is not required. "[A] sincere religious believer 
doesn't forfeit his religious rights merely because he is not scrupulous 
in his observance; for where would religion be without its backsliders, 
penitents, and prodigal sons?"  

The court assumed without deciding that Mr. Kluge’s religious beliefs 
against referring to transgender students by their preferred names 
and pronouns were sincerely held.
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3. Whether the last-names-only accommodation was an undue 
hardship on the district

Court: Kluge established a prima facie case of discrimination based on failure 
to accommodate, so the burden shifted to BCSC to demonstrate that it could 
not provide a reasonable accommodation "without undue hardship on the 
conduct of [its] business."

In the Seventh Circuit, requiring an employer "to bear more than a de minimis 
cost" or incur more than a "slight burden" constitutes an undue hardship. 
"The relevant costs may include not only monetary costs but also the 
employer's burden in conducting its business." 

“BCSC is a public-school corporation and as such has an obligation 
to meet the needs of all of its students, not just a majority of 
students or the students that were unaware of or unbothered by 
Mr. Kluge's practice of using last names only.”  

“BCSC has demonstrated … it cannot accommodate Mr. Kluge’s 
religious beliefs.”

District wins. Kluge’s resignation was not coerced and there 
was no reasonable accommodation available.
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• A college professor, who taught theology, refused to 
refer to a transgender student in their class by their preferred 
pronouns

• Instead, he used only the student’s last name with no Mr. or 
Ms. before it to address them

• Sixth Circuit held that under the First Amendment the 
professor may refuse to use student’s preferred pronouns 
for religious reasons

Nov. 2018

Trump

Administration
Proposed Rules

Milestone 1

End of
Comment
Period

February 2019

Milestone2

Final Rule
Released

May 2020 Aug 2020

Effective
Date

Milestone 3
End of Comment Period

June 2022 Sept. 12, 2022

Milestone4

Final Rule
Released?

Goal:
Aug. 2023

Biden

Administration
Proposed Rules

Goal:
May/June 2023

Effective
Date?

Obama 
Dear 
Colleague 
Letter

May 2016
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• The 2020 grievance procedure

̶ Unnecessarily adversarial

̶ Retraumatizing

̶ Chilling to students' willingness to report incidents

̶ Not more effective than other means of determining whether a 
violation occurred

• The narrowed definition of "sexual harassment" allowed 
schools to ignore conduct that could limit/deny 
access to the learning environment based on sex.

6

• Earliest reasonable implementation date would be start 
of 2023-2024 academic year

• That is the equivalent Barry Allen for OCR

• We should at least remain using the current Title IX rules 
for the 2022-2023 academic year

7
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CURRENT RULES

• The 2020 Rules provides a 
grievance process only for 
“sexual harassment” complaints

• “Sexual Harassment”

PROPOSED RULES

• The proposed rule would apply 
to all reports or complaints of 
sex discrimination

• “Sex Based Harassment”
includes harassment based on 
sex stereotypes, pregnancy, 
sexual orientation, etc.
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The "Top Five"

1. Employee Quid Pro Quo

2. Sexual Assault

3. Domestic Violence

4. Dating Violence

5. Stalking

The “Top Five"

Remain, with some slight
changes in wording

2020 Rules

Unwelcome conduct determined 
by a reasonable person to be so:

• Severe and

• Pervasive and

• Objectively offensive that

• It effectively denies equal access 
to an education program or 
activity of the LEA

Proposed Rules

Hostile Environment – Unwelcome 
conduct that is sufficiently

• Severe OR

• Pervasive

• that, based on the totality of the 
circumstances and evaluated 
subjectively and objectively

• denies or limits a person’s ability to 
participate in or benefit from the 
LEA’s education program or activity 
(i.e., creates a hostile environment).
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• The degree to which the conduct affected the complainant’s ability 
to access the LEA’s education program or activity

• The type, frequency, and duration of the conduct

• The parties’ ages, roles within the LEA’s program or activity, previous 
interactions, and other factors about each party that may be relevant 
to evaluating the effects of the alleged unwelcome conduct

• The location of the conduct, the context in which the conduct 
occurred, and the control the LEA has over the respondent

• Other sex-based harassment in the LEA’s education program or 
activity

• Sex-Based Harassment

̶ Example: A complaint that a student was subjected to sexual texts by 
a fellow student in class.

̶ Example: A complaint that a male student was repeatedly insulted for 
wearing fingernail polish.

• Disparate Treatment Claims

̶ Example: A complaint that LEA’s female students’ sports do not 
receive similar funding to boys’ sports.
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• Disparate Impact Claims

̶ i.e.: A complaint that a grooming code (no hair beyond collar) 
disparately affects students of a particular gender.

• Failure to Accommodate

̶ i.e.: A complaint that an LEA failed to accommodate a student-
mom who needed to express milk.

• Retaliation

̶ i.e.: A complaint that a student was denied a cheerleading spot 
due to retaliation for complaining about transgender issues.

“Discrimination on the basis of sex includes 
discrimination on the basis of sex stereotypies, sex 
characteristics, pregnancy or related conditions, sexual 
orientation, and gender identity”
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• Address how that definition applies to single-sex 
facilities (bathrooms, locker rooms)

• Address how that definition applies to single-sex 
athletics teams

• “Education program or activity” 
includes

̶ locations, events, or circumstances 
over which the LEA exercised 
substantial control over both the 
respondent and the context in 
which the sexual harassment occurs

• Must dismiss any complaint based on 
conduct that

̶ did not occur against a person in 
the U.S.

• “Education program or activity”

̶ Includes conduct that is subject 
to the LEA’s disciplinary 
authority

• LEA has an obligation to address a 
sex-based hostile environment under 
its education program or activity, 
even if sex-based harassment 
contributing to the hostile 
environment occurred outside 
the LEA’s education program 
or activity or outside the U.S.
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May dismiss a sex discrimination complaint because:

• The conduct, even if proven, does not constitute sex discrimination;

• The LEA cannot identify the respondent after taking reasonable 
steps;

• The respondent is not currently participating in the LEA’s education 
program or activity and is not employed by the LEA; or

• Voluntary withdrawal by the complainant and the LEA determines 
that the remaining allegations in the complaint (if any) would not 
constitute sex discrimination even if proven.

Basic Requirements – Section 106.45(b)

• LEA must adopt grievance procedures in writing

• Treat complainants & respondents equally

• No bias or conflict of interest with Title IX Coordinator, investigator, or 
decision- maker

• Presumption that respondent isn't responsible for alleged conduct 
until conclusion of grievance procedures

• Reasonably prompt timeframes for “major stages” of the process

̶ Evaluation (determination of whether to dismiss or investigate), 
Investigation, Determination, and Appeal, if any
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Basic Requirements – Section 106.45(b)

• Reasonable steps to protect privacy of parties & 
witnesses

• Objective evaluation of evidence

• One track for all complaints of sex-based discrimination

• Burden is on the LEA to gather sufficient evidence

• Standard of proof: preponderance of the evidence

̶ Unless the LEA elects to use the clear & convincing standard in 
all other comparable proceedings, including those related to 
other discrimination complaints

• Notice of allegations required (but reduced 
requirements)

̶ No anonymous complaints

28
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• No discipline until completion of the grievance process

• EEs still protected from retaliation for refusing to 
participate in any manner in an investigation, proceeding, 
or hearing

̶ Retaliation includes “intimidation, threats, coercion, or 
discrimination”

28

• 3-4 People Required

̶ Investigator

̶ Decision-Maker

̶ Appellate Decision-Maker

̶ Title IX Coordinator

▪ Can be same as investigator only

• 2 People Required

̶ Investigator, Decision-Maker 
and Title IX Coordinator can be 
same 
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• Unchanged:

̶ No bias/conflict of interest for grievance staff

̶ Separate Appellate Decision-Maker

2020 Regulations

• Right to an advisor/attorney of their 
choice

• Right to inspect & review evidence

• SCOC provisions on knowingly giving 
false information during the 
grievance process

Proposed Regulations

• Mostly same as 2020, but not required:

̶ Right to advisor/attorney of their 
choice

̶ Right to inspect & review evidence

̶ SCOC provisions on knowingly giving 
false info during the griev. process

• Notice can be oral but best practice 
would be a written notice
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2020 Regulations

• Mandatory 10-day waiting periods

• Reality: 6 weeks minimum to 
investigate a complaint with all 
the “must wait 10 days to ____”

Proposed Regulations

• Reasonably prompt timeframes for 
major stages

̶ Major stages

▪ Evaluation

▪ Investigation

▪ Determination 

▪ Appeal

̶ Reasonable extension on a 
case-by-case basis for good 
cause, with notice to the parties

➢

2020 Regulations

• Relevant evidence not defined

̶ Left to interpretation based on its 
"plain and ordinary meaning"

Proposed Regulations

• Definition of "relevant"

̶ "Related to the allegations of sex 
discrimination under investigation"

̶ "Questions are relevant when they seek 
evidence that may aid in showing whether 
the alleged sex discrimination occurred"

̶ "Evidence is relevant when it may aid a 
decisionmaker in determining whether the 
alleged sex discrimination occurred"
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2020 Regulations

 May Not Use

• The C’s sexual predisposition

• The C’s prior sexual behavior

̶ Unless offered to prove that someone 
other than the R committed the 
alleged conduct or specific incidents 
are offered to prove consent

• Information protected under a legally 
recognized privilege unless waived.

Proposed Regulations

 Must exclude certain evidence, 
regardless of relevance

• The C's sexual interests

• The C's prior sexual conduct [Unless 
offered to prove the same things as 2020]

• Protected by a privilege recognized 
under state or federal law unless waived.

2020 Regulations

Written determination must include:

• Allegations

• Description of procedural steps from start to 
finish

• Findings of fact supporting the determination

• Conclusion applying the SCOC to the facts

• Statement & rationale for the decision on each 
allegation

• Determination of responsibility

• Disciplinary sanctions imposed

• Remedies provided

• Procedures & bases for appeal

Proposed Regulations

Must give notice to the parties of:

• Outcome of the complaint

• Determination of whether sex 
discrimination occurred

• Procedures & basis for appeal
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