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Lactation
Laws, Policy, and Best Practices

in School Settings

Emma J. Darling

Definition
Lactation is the process of producing and 
releasing milk from the mammary glands 
in your breasts. Lactation begins in 
pregnancy when hormonal changes signal 
the mammary glands to make milk in 
preparation for the birth of your baby.
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Laws

Government Code 
§ 619.002

“A district employee is entitled 
to express breast milk at the 
employee’s workplace.”
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Fair Labor Standards Act 
Section 7

An employer shall provide:
1. A reasonable break time for an employee to express 

breast milk for her nursing child for one year after the 
child’s birth each time such employee has need to 
express the milk; and

2. A place, other than a bathroom, that is shielded from 
view and free from intrusion from coworkers and the 
public, which may be used by an employee to express 
breast milk

Fair Labor Standards Act 
Section 7
• An employer shall not be required to compensate an employee 

receiving reasonable break time for any work time spent for such 
purpose

• An employer that employs less than 50 employees shall not be subject 
to the requirements of this subsection, if such requirements would 
impose an undue hardship by causing the employer significant 
difficulty or expense when considered in relation to the size, financial 
resources, nature, or structure of the employer’s business.
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Texas Health and Safety 
Code § 165.002

“A mother is entitled to breast-feed her 
baby or express breast milk in any 
location in which the mother’s presence is 
otherwise authorized.” 

Lactation Spaces
• Employers are not required to create 

permanent, dedicated spaces for nursing 
mothers

• If creating a temporary space, it must be 
functional for the expression of breast milk, 
and must be available when needed in order 
to meet the statutory requirements
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Policy

DG(LEGAL)

The district shall develop a written policy on the 
expression of breast milk by employees under 
Government Code Chapter 619. The policy must state 
that the district shall support the practice of 
expressing breast milk and make reasonable 
accommodations for the needs of employees who 
express breast milk
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DG(LEGAL)

A district shall provide a reasonable amount of break 
time for an employee to express breast milk each time 
the employee has need to express the milk. The 
district shall provide a place, other than a multiple user 
bathroom, that is shielded from view and free from 
intrusion from other employees and the public where 
the employee can express breast milk. 

DG(LEGAL)

A district may not suspend or terminate the 
employment of, or otherwise discriminate against, an 
employee because the employee has asserted the 
employee's rights under Government Code Chapter 
619. Government Code Chapter 619 does not create a 
private or state cause of action against a district.
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Written Policy Examples
The District supports the practice of expressing breast milk and 
makes reasonable accommodations for the needs of employees 
who express breast milk. A place, other than a multiple user 
bathroom, that is shielded from view and free from intrusion from 
other employees and the public where the employee can express 
breast milk will be provided. 

A reasonable amount of break time will be provided when the 
employee has a need to express milk. For nonexempt employees, 
these breaks are unpaid and are not counted as hours worked. 
Employees should meet with their supervisor to discuss their 
needs and arrange break times. 

Written Policy Examples
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Written Policy Examples
Facilities including Breast Milk Storage:
• Access to a safe water source and a sink within reasonable 

distance from the lactation space will be provided. The 
women’s restroom and/or teachers’ lounge/kitchen area has 
soap and water for cleaning pump equipment.

• Employees may store their expressed milk in their own 
personal coolers with ice packs or in the shared break room 
refrigerator space, if available. As with any personal food item, 
handling and supervision of the expressed milk is the sole 
responsibility of the employee.

Best 
Practices
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Things to Consider: Breaks
• If the lactating mother is a coach, sponsor, 

or volunteer, breaks must be provided during 
extracurricular activities

• Breaks could also need to be worked out 
during field trips

• Accidents happen: prepare for additional 
coverage in cases of emergency

Spaces Other than Bathrooms
• Nurse’s Office
• Empty Classrooms
• Administrator’s Office
• A cubicle with space away from other people
• Conference Room
• Coach’s Office near locker room
• Counselor’s Office
• Door with a lock
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After Expressing Milk
• Breastmilk is food, and must be handled in 

the same way other food is handled
• Coolers/space in a refrigerator 
• Access to running water and soap to clean 

pumping parts
̶ Perhaps access to a microwave

• A place to store pumping parts

Looking
Forward
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Title IX – Proposed Additions
• Proposed regulations apply specifically for students 

who are lactating. 
• It may become the job of the Title IX Coordinator or 

appropriate designee to ensure the availability of a 
lactation space for students who are expressing breast 
milk or breastfeeding their child at school.

• Lactation space must be made available both during 
the school day and during extracurricular activities

Legal Caveats

FLSA only covers mothers for “one year 
after the child is born.”
• What if mother wants to breast feed longer?
• If you extend this for some, you’ll have to for all
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Legal Caveats
Protections seem to begin only once the 
child is born
• Medications for women to lactate even if not 

pregnant
• Moms who can pump before birth
• Does this mean they use breaks for more than 

one year?

Legal Caveats

We must provide “reasonable breaks”
• Can we cap the number?
• Is 15 minutes too short if the mother must walk 

to a lactation room across campus?
• Adjusting teacher conference times?
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Legal Caveats

Nothing in policy addresses storage
• Must we provide it?
• Is the school responsible if personal storage is 

destroyed or altered? 
• What if our refrigerators go out? 

Questions
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The information in this handout was prepared by Eichelbaum 
Wardell Hansen Powell & Muñoz, P.C. It is intended to be used 
for general information only and is not to be considered specific 
legal advice. If special legal advice is sought, consult an 
attorney.


